
 

 

 
 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 
 

In re: Guillermo Luis Calixtro, Case No.: 2:19-bk-19171-ER 
 Debtor. Chapter: 11 
  MEMORANDUM OF DECISION 

DENYING MOTION FOR 
RECONSIDERATION 

  
[No hearing required pursuant to Federal Rule 
of Civil Procedure 78(b) and Local 
Bankruptcy Rule 9013-1(j)(3)] 

  
  

   
  Guillermo Luis Calixtro (the “Debtor”) moves for reconsideration (the “Motion for 
Reconsideration”)1 of the Order Denying Motion for Order Imposing a Stay or Continuing the 
Automatic Stay [Doc. No. 36] (the “Order”). Pursuant to Civil Rule 78(b) and LBR 9013-1(j)(3),2 
the Court finds the Motion  for Reconsideration to be suitable for disposition without oral 
argument. For the reasons set forth below, the Motion for Reconsideration is DENIED. 
 
I. Background 
 On August 6, 2019, the Debtor filed a pro se voluntary Chapter 11 petition. On August 7, 
2019, the Debtor filed a motion (the “Motion”) seeking relief from the in rem provisions of a 
May 11, 2018 order lifting the automatic stay as to real property located at 19830 East Saddle 

                                                           
1 See Motion for Reconsideration Under 9023 and 9024 [sic] of Order Denaying [sic] Motion in Individual Case for 
Order Imposing a Stay or Continue [sic] the Automatic Stay as the Court Deems Appropriate [Doc. No. 37].  
2 Unless otherwise indicated, all “Civil Rule” references are to the Federal Rules of Civil Procedure, Rules 1–86; all 
“Bankruptcy Rule” references are to the Federal Rules of Bankruptcy Procedure, Rules 1001–9037; all “Evidence 
Rule” references are to the Federal Rules of Evidence, Rules 101–1103; all “LBR” references are to the Local 
Bankruptcy Rules of the United States Bankruptcy Court for the Central District of California, Rules 1001-1–9075-
1; and all statutory references are to the Bankruptcy Code, 11 U.S.C. §§ 101–1532. 
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Ridge Lane, Walnut, CA 91789 (the “Property”) that was entered in the Chapter 13 case of the 
Debtor’s spouse. See Order Granting Motion for Relief from the Automatic Stay Under 11 
U.S.C. § 362 [Doc. No. 52, Case No. 2:17-bk-17465-VZ] (the “RFS Order”). Debtor sought a 
hearing on shortened time on the Motion, citing a foreclosure sale of the Property set for August 
15, 2019. On August 7, 2019, the Court set the Motion for hearing on September 3, 2019, but 
enjoined Bayview Loan Servicing, LLC (“Bayview”), the servicing agent that had obtained the 
RFS Order granting in rem relief, from exercising its remedies with respect to the Property 
pending further order of the Court. 
 On September 3, 2019, the Court conducted a hearing on the Motion. Prior to the hearing, the 
Court issued a tentative ruling (the “Tentative Ruling”) indicating its intent to deny the Motion. 
The hearing was briefly adjourned to provide the Debtor an opportunity to review the Tentative 
Ruling. After hearing the Debtor’s arguments in opposition to the Tentative Ruling, the Court 
ruled that it would maintain the Tentative Ruling and deny the Motion. 
 On September 9, 2019, the Court entered the Order, which denied the Motion and adopted 
the Tentative Ruling as the Court’s final ruling [Doc. No. 31] (the “Final Ruling”).  
 Debtor seeks reconsideration of the Order. In a declaration filed in support of the Motion for 
Reconsideration, Debtor testifies that he did not receive a copy of Bayview’s opposition to the 
Motion (the “Opposition”). To rebut the Proof of Service of the Opposition—which reflects that 
the Opposition was served upon the Debtor by first-class mail—Debtor testifies that the 
neighborhood in which his mailbox is located is “a safe and quiet place” with “no criminal 
activity” and with “street cameras outside the Corner [sic] of Paramount Blvd. and 5th Street.” 
Declaration Re: Deficient Proof of Service at ¶ 2. Debtor argues that the Order should be vacated 
to provide him an opportunity to respond to the arguments in the Opposition.  
 
II. Findings and Conclusions 
 Debtor brings the Motion for Reconsideration under Civil Rule 59(e) and Civil Rule 60(b). 
Reconsideration under Civil Rule 59(e) is “an ‘extraordinary remedy, to be used sparingly in the 
interests of finality and conservation of judicial resources.’” Carroll v. Nakatani, 342 F.3d 934, 
945 (9th Cir. 2003) (internal citation omitted). “‘[A] motion for reconsideration should not be 
granted, absent highly unusual circumstances, unless the district court is presented with newly 
discovered evidence, committed clear error, or if there is an intervening change in the controlling 
law.’ A Rule 59(e) motion may not be used to raise arguments or present evidence for the first 
time when they could reasonably have been raised earlier in the litigation.” Kona Enterprises, 
Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 2000) (internal citation omitted). A motion 
for reconsideration may not be used “to rehash the same arguments made the first time or simply 
express an opinion that the court was wrong.” In re Greco, 113 B.R. 658, 664 (D. Haw. 1990), 
aff'd and remanded sub nom. Greco v. Troy Corp., 952 F.2d 406 (9th Cir. 1991); see also In re 
Mannie, 299 B.R. 603, 608 (Bankr. N.D. Cal. 2003) (internal citation omitted) (“A motion to 
reconsider should not be used ‘to ask the court “to rethink what the court had already thought 
through—rightly or wrongly”—or to reiterate arguments previously raised.’”). 
 Civil Rule 60(b) permits the Court to relieve a party from an order for “mistake, 
inadvertence, surprise, or excusable neglect” or for “any other reason that justifies relief.” Civil 
Rule 60(b)(1), (6). As the Ninth Circuit has explained, Civil Rule 60(b)(6) “should be used 
sparingly as an equitable remedy to prevent manifest injustice and is to be utilized only where 
extraordinary circumstances prevented a party from taking timely action to prevent or correct an 
erroneous judgment. Accordingly, a party who moves for such relief must demonstrate both 
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injury and circumstances beyond his control that prevented him from proceeding with ... the 
action in a proper fashion.” Zurich Am. Ins. Co. v. Int’l Fibercom, Inc. (In re Int’l Fibercom, 
Inc.), 503 F.3d 933, 941 (9th Cir. 2007) (internal citations and quotations omitted).  
 
A. Debtor Has Failed to Establish that the Opposition Was Not Served Upon Him 
 “Under the ‘mailbox rule,’ ‘upon proof that mail is properly addressed, stamped and 
deposited in an appropriate receptacle, it is presumed to have been received by the addressee in 
the ordinary course of the mails.’” Hasso v. Mozsgai (In re La Sierra Fin. Servs., Inc.), 290 B.R. 
718, 733 (B.A.P. 9th Cir. 2002) (internal citations omitted). “[T]he presumption created by the 
mailbox rule can be rebutted by specific evidence of nonreceipt ….” In re Todd, 441 B.R. 647, 
652 (Bankr. D. Ariz. 2011). However, a “bare declaration of non-receipt” is not sufficient to 
rebut the presumption. In re Williams, 185 B.R. 598, 600 (B.A.P. 9th Cir. 1995). Instead, the 
“presumption can only be overcome by clear and convincing evidence that the mailing was not, 
in fact, accomplished.” Moody v. Bucknum (In re Bucknum), 951 F.2d 204, 207 (9th Cir. 1991). 
 The Proof of Service of the Opposition indicates that the Opposition was mailed to the 
Debtor at the mailing address listed on his schedules. Therefore, the mailbox rule’s presumption 
that the Debtor received the Opposition applies.  
 The only specific evidence that the Debtor has submitted to rebut the mailbox rule’s 
presumption is the following declaration testimony: 
 

The location 10727 Paramount Blvd., Downey, CA 90241 [the Debtor’s mailing address] 
is a safe and quiet place and there is no criminal activity. There are street cameras outside 
the Corner [sic] of Paramount Blvd. and 5th Street. 

 
Declaration Re: Deficient Proof of Service [Doc. No. 37] at ¶ 2.  
 The Debtor’s declaration does not contain evidence of nonreceipt that is sufficiently specific 
to rebut the mailbox rule’s presumption. Evidence sufficient to rebut the presumption might 
consist of testimony that the Debtor or his neighbors frequently did not receive their mail; that 
mail in the neighborhood was periodically stolen; or that the post office sometimes delivered 
mail to the Debtor that should have been sent elsewhere. Here, the Debtor’s testimony that his 
mailbox is located in a safe and quiet neighborhood free of criminal activity corroborates, rather 
than undermines, the mailbox rule’s presumption of delivery. The testimony falls far short of the 
“clear and convincing evidence” needed to rebut the presumption. Moody, 951 F.2d at 207.  
 
B. Reconsideration of the Order is Not Warranted Even if the Debtor Did Not Receive the 
Opposition  
 Even if the Debtor had not received the Opposition, reconsideration of the Order would not 
be warranted. The Court’s Final Ruling (attached as Exhibit A and incorporated herein by 
reference) sets forth in detail the Court’s reasons for denying the Motion. The Court found that 
the Debtor was not entitled to relief from the in rem provisions of the RFS Order because he had 
failed to make the requisite showing of “change circumstances” or “good cause” pursuant to 
§ 362(d)(4).  
 Nothing within the Motion for Reconsideration even addresses any of the reasons for denial 
of the Motion set forth in the Final Ruling. The Debtor has pointed to no error of fact or law 
within the Final Ruling. As noted, reconsideration is “an ‘extraordinary remedy, to be used 
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sparingly in the interests of finality and conservation of judicial resources.’” Carroll, 342 F.3d at 
945. The Debtor falls woefully short of meeting this standard. 
 Nor has the Debtor shown that he is entitled to relief from the Order under Rule 60(b). At the 
very minimum, entitlement to such relief requires the Debtor to identify an error of fact or law 
within the Final Ruling. The Debtor has not done so. 
 
III. Conclusion 
  Based upon the foregoing, the Motion for Reconsideration is DENIED. The Court will enter 
an order consistent with this Memorandum of Decision. 

### 
  

Date: September 11, 2019
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Exhibit A—Final Ruling 
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